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Abstract

Interpretation of law and dispensation of justice is the primary duty of all the courts. The courts are
empowered to deal with the acts or omissions that tend to hinder their primary duties. The purpose of
giving such power is to ensure that by any covert or overt act of any person or party, the courts must not be
restricted to perform their basic functions. The Superior Courts of Pakistan are empowered under Article
204 of the Constitution of Islamic Republic of Pakistan, 1973 read with Section 3 of the Contempt of Court
Ordinance, 2003 (1V of 2003) to deal with contempt cases whereas subordinate courts are empowered to
punish for the breach or disobedience of any order granting interim injunction under Section 94 and Order
XXXIX, Rule 2 (3) of the Code of Civil Procedure, 1908. Although, Contempt of Court Ordinance, 2003 is a
special legislation dealing with the powers of the superior courts in contempt cases but even if it is
presumed that there is no special legislation dealing with such eventuality, the superior courts are still
empowered by Article 204 of the Constitution to deal with contempt matters. Thus, superior courts are not
much dependent on any sub-constitutional or special legislation and they cannot be divested of their
powers which have otherwise been granted to them by the Constitution. This special law has further
subdivided the contempt of court into civil, criminal or judicial contempts or contempt on the face of the
court. As regards nature, contempt proceedings are quasi-criminal in nature whereas the matter once
initiated is always considered as between the court and the contemnor and it is for the court to determine
whether in any particular case, the offence has actually been committed or not. In this regard, even the
constitutional immunities would not serve any purpose and mere tender of apology would not wipe off the
gravity of the offence. Thus, for an apology to be accepted by the court, it must be offered unconditionally
and at the earliest stage. At the same time, the power of contempt must be exercised by courts with utmost
care while putting extreme restraint and not as a device for their self-aggrandizement.

Keywords: Contempt of Court, Contempt Jurisdiction, Contempt Cases, Contempt Law, Contempt
Limitations, Nature of Contempt, Pakistan.

Introduction

The power of contempt is the power of the court to vindicate its dignity and authority. During the days of
kingly rule, it was considered as a power for ensuring smooth governance of the court. The legal literature
of the common law is full of the instances which reflect that contempt powers were used frequently. In
United States, it is defined as a third inherent judicial attribute defined in general terms in the US Judiciary
Act of 1789. Black’s Law Dictionary has defined the contempt as ‘the conduct which has defied the
authority or dignity of a court’.
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In Pakistan, Section 3 of the Contempt of Court Ordinance, 2003 has defined ‘contempt of court’ and stated
that whosoever has disobeyed or disregarded any order or direction which he is otherwise bound in law to
obey or if he has committed breach of a willful undertaking given in a court or if he does something which
tends to ridicule the court or its authority or brings it into disrespect or disrepute or if he interfered the
process of law or judicial proceedings or scandalized a judge is said to have committed the contempt of
court.

The object of action in contempt is to protect the general public which is subject to the jurisdiction of the
court from mischief if the authority of the court is directly or indirectly undermined by any individual as
contemnor. Thus, contempt jurisdiction is not to punish the contemnor or protect any individual court or
judge and is intended for the public good (R. v Gray, 1904).

Research Methodology

This article adopts an exploratory research pattern. Doctrinal and non-doctrinal are the two types of
methods used in the legal researches. Doctrinal research included an in-depth analysis of legal philosophy
and reasoning whereas qualitative research has been adopted for the study to get a purposive and
meaningful understanding of the research topic as this method of research is believed to provide deep
insight into the legal issues and their implications. In this article, the researchers opted for doctrinal,
exploratory as well as qualitative research methods with an aim to scrutinize statutory text and judgments
of the superior courts.

Research Questions
The research aims to explore and answer the following research questions:-
i) What are the kinds of contempt of court and how the statutes covered such kinds in Pakistan?

i) What is the nature of contempt jurisdiction and in what circumstances one may approach to the
court for contempt of court and what type of judicial order is a necessary pre-requisite for
successfully filing contempt of court case in any court?

iii) Whether Article 248 of the Constitution of Pakistan, 1973 operates as an exemption to the
contempt jurisdiction under Article 204 of the Constitution?

iv) What constitutes an apology and when an apology by contemnor operates as a defence in
contempt of court cases?

History of the Law of Contempt

Initially the contempt jurisdiction was regulated under the Common Law through the exercise of inherent
powers. The King was supposed to have these inherent powers to maintain decorum of his court. The Star
Chambers had the power of attachment and indictment in a summary fashion. In the absence of any clear
law there was no limitation regarding extent of sentence or fine imposed upon the contemnor and the power
was unregulated. Thus, in 1631, a man who threw a brickbat upon a Judge was immediately hanged in the
presence of the court. This reflects that initially the contempt powers were exercised in a ruthless manner
which even trampled the rights available to individuals.

Generally, the English Law regulated the contempt powers of the court on the theory that law becomes

irritated by contumacy and instead of saying the contemnor that ‘I do not care’, it puts its will against his
will and ordered him to submission. In the Seventeenth Century, the writ of attachment and summary
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process was made part of the ordinary procedure of courts and the courts had the power to attach the
property or to summarily proceed against any individual contemnor.

In the Sub-continent, with the passage of time, Contempt of Courts Act XII of 1926 was enacted, whereby
procedure and some features of the contempt were somehow regulated. Subsequently the Act of 1926 was
amended in the year 1937 in order to restrict the authority of court regarding duration of awarding
punishment. After partition, Government of India Act, 1935 was adopted in Pakistan through the Pakistan
(Provisional Constitution) Order, 1935 and accordingly the principles of Common Law and Contempt of
Courts Act (X1 of 1926) as amended in 1937 were applied within the territory of Pakistan whereas superior
courts also exercised their inherent powers for contempt proceedings." Under the Constitution of 1956, the
powers of contempt were prescribed by Article 8," whereas the Constitution of 1962 regulated these
powers through Article 123." After abrogation of 1962 Constitution, Interim Constitution was enforced in
the year 1972 wherein Article 206 dealt with the powers of contempt and contained somewhat verbatim
provisions as were earlier appearing in Article 123 of 1962 Constitution. The Interim Constitution was
subsequently substituted by the Constitution of Islamic Republic of Pakistan 1973, which through Article
204 has finally regulated the contempt powers of superior courts.”

Subsequently, Contempt of Court Act, 1926 was repealed by Section 12 of the Contempt of Court Act,
1976. Thereafter, Contempt of Court Ordinance, 2003 was enacted which even repealed the Act of 1976.
Later, Contempt of Court Act, 2012 was enacted which was declared as unconstitutional by the Supreme
Court of Pakistan when earlier law i.e. Contempt of Court Ordinance of 2003 was ordered as having been
revived from the date when the Act of 2012 was enforced (Baz Muhammad Kakar v Federation of
Pakistan, 2012). Presently, Article 204 of the Constitution of 1973 is the the major provision
constitutionally empowering the Superior Courts in Pakistan with the power of contempt whereas
Ordinance of 2003 appears as a piece of sub-constitutional legislation regulating the contempt powers of
the superior courts. However, it is necessary to state that in absence of any sub-constitutional legislation,
the superior courts are still possessed of the powers under Article 204 of the Constitution of 1973 to punish
any contemnor without any restriction on their powers including quantum of punishment which can be
imposed upon the accused contemnor (SuoMotu Case No.4 of 2010, 2012).

Contempt (Kinds and Laws in Pakistan)
A) Constitutional Provisions

The Constitution of 1973 has provided that the word ‘Court’ means the Supreme Court or a High Court.
Thus, primarily the constitutional safeguard is only for the constitutional or superior courts. The
Constitution has ensured punishment for every such person who has abused, obstructed, scandalized or did
anything which has prejudiced the determination of any case or otherwise did anything which constituted
contempt. However, the Constitution has provided for exercise of contempt power by sub-constitutional
law."

B) Sub-Constitutional Provisions

The Contempt of Court Ordinance of 2003 has generally defined three different kinds of contempts i.e. the
‘civil contempt’, ‘criminal contempt” and ‘judicial contempt’. In this sense, the Ordinance of 2003 being a
subordinate piece of legislation as against the Constitutional empowerment is dealing with various aspects
of these kinds of contempts in a more detailed and elaborative manner.

i) Civil Contempt

Section 2(a) of the Ordinance of 2003 has provided that ‘Civil Contempt’ is willfully flouting or
disregarding any order passed in writ or violating any undertaking given to the court or any process of a
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court. The proceedings in such cases may be initiated under Section 12 suo motu or at the instance of an
aggrieved party. This power is in addition to the powers of the court available under any other law for
enforcing compliance of its orders.

i) Criminal Contempt

Section 2(b) of the Ordinance of 2003 has provided that ‘Criminal Contempt’ means the doing of any act
with the intention to obstruct the administration of justice. Section 6 has further provided that if a person
influences a witness or offers an improper inducement or commits any other act with the intention to divert
the course of justice he shall be deemed to have committed criminal contempt. In this type of contempt, a
superior court is empowered under Section 7 to take suo motu action or to proceed on the initiative of any
person associated with the proceedings or on the application of a law officer of the Federal or any
Provincial Government.

iii) Judicial Contempt

Section 2(c) of the Ordinance of 2003 has defined ‘Judicial Contempt’ as scandalization of a court
including personal criticism of a Judge. In this case, the superior courts may take action at their own or on
the information received from any person whereas the said Judge himself shall not initiate such
proceedings. The only limitation in this regard is that proceedings in this type of contempt ought to be
initiated within the period of one year.

iv) Contempt in the face of the Court

Section 13 of the Ordinance of 2003 has provided that in case of contempt committed in the face of the
court, the court may detain the contemnor in custody and proceed against him. However, the court may
order release of an accused if the case is not disposed of on the same day. The court may also pass an order
as to the nature of accusation and decide the same at its own.

V) Breach or Disobedience under the Code of Civil Procedure, 1908

Section 94 of the Code of Civil Procedure, 1908 has provided that to prevent the ends of justice from being
defeated, civil courts in cases of disobedience may commit a person guilty and may order his detention in
civil prison while passing order for attachment of his property.™

The civil courts have also the power to pass orders in cases of breach or disobedience of injunctions in
terms of Order XXXIX, Rule 2(3) of the Code of 1908 and may attach the property of the person found
guilty of disobedience. The court may also order detention of such person in prison for a term not beyond
six months unless the court directs otherwise.

Vi) Contempt under Special Laws

Besides the aforementioned general laws, the special laws are also regulating special subjects and may also
empower the courts to deal with contempt cases. Thus, the scope and object of powers in contempt matters
under special laws is exclusively to achieve the purposes of such special legislation and thus the extent of
power in this regard is not comparable to the powers available to the ordinary courts of general jurisdiction.
What Constitutes the Contempt of Court?

The main aim of the law of contempt is not to afford protection to the judges from imputation or to satisfy

the ego of a judge. Instead it is for the purpose of maintaining and strengthening the public and litigants to
vindicate the honour and dignity of the court (Talal Chaudhry’s case, 2019).
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Speaking on the point of criticism on judicial decisions Salmon, L.J. once said that ‘the authority and
reputation of our courts are not so frail that their judgments need to be shielded from criticism’. It thus
appears that criticism of a judgment, howsoever vigorous, does not amount to contempt of court, provided
it keeps within the limits of reasonableness, courtesy and good faith. In a case, Lord Denning M.R. said
that: (R. v Commissioner of Police, 1986)

“Let me say at once that we will never use this jurisdiction as a means to uphold our own dignity. Nor
will we use it to suppress those who speak against us. We do not fear criticism, for there is something
far more important at stake and that must rest on surer foundations.”

In contempt matters, the courts normally show grace and magnanimity towards the contemnor where the
contemnor without justifying his actions expressed his remorse at the earliest stage and tendered an
unconditional apology while submitting him at the mercy of the court (Talal Chaudhry’s case, 2019). Thus,
fair comments about the court generally made in temperate language and in good faith in the public interest
is not contempt of court (SuoMotu Contempt Proceedings, 2018).

Nature and Extent of Contempt Jurisdiction

The contempt jurisdiction involved two fundamental rights of citizens i.e. ‘Personal Liberty’ and ‘Freedom
of Expression’. For this reason alone, the law of contempt must carefully and jealously be applied. Article
204 of the Constitution of 1973 has provided that Superior Courts have the power to punish any person
who has committed contempt of court or scandalized the courts to bring them into disrespect, hatred,
ridicule or contempt (Masroor Ahsan v Ardeshir Cowasjee, 1998).

i) Constitution has protected the Contempt Jurisdiction of Superior Courts

Contempt jurisdiction is necessary to keep up the dignity and majesty of law. A court cannot properly
function if the power of contempt is not available to it. At the same time, the law of the contempt of court
must not be used by the courts for their self-aggrandizement, but must be employed cautiously and only
where Constitution is being flouted (Muhammad Azhar Siddiqui v Federation of Pakistan, 2012). Even in
the absence of sub-constitutional legislation, the superior courts are still considered as empowered under
the Constitution to punish any contemnor without any restriction on such power or quantum of punishment
(SuoMotu Case No.4 of 2010, 2012).

In this regard, sanctity is always attached to an order passed by the Supreme Court and no one can be
allowed to frustrate it. Even a Judge of the High Court is not immune from the consequences of violation or
willful disobedience of an order of the Supreme Court (Syed Shabbar Raza Rizvi’s case, 2018).

i) Nature of Contempt Jurisdiction

Generally it is considered that contempt proceedings in their nature are quasi-criminal wherein benefit of
any doubt shall always be extended to a contemnor (Imran Khan’s case, 2014). However, the contempt
cases are altogether different from criminal cases regarding placing onus upon an accused person. While
criminal law places the burden upon the prosecution to establish the guilt of an accused person beyond
reasonable doubt and presumes such an accused person as innocent, the law of contempt places such onus
upon an accused contemnor to prove his innocence. Moreover, the principle of criminal law that if two
views are possible on the basis of same evidence, then the view most favourable to the accused can only be
applied is not applicable in contempt matters as contempt proceedings are not criminal proceedings stricto
senso but are sui juris (Shahid Orakzai v Pakistan Muslim League (Nawaz), 2000).

In a contempt case the words by themselves place the onus upon the person charged provided they are
prima facie defamatory or special circumstances are shown, which give them a disparaging character. Thus,
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the contempt proceedings are not strictly criminal proceedings and being sui generis in nature partaking
some of the elements of both civil and criminal proceedings (SuoMotu Contempt Proceedings, 2018).

iii) The issue of Contempt is a matter between the Contemnor and the Court

Any person even if he is a total stranger to proceedings can lay any information before the court and apply
for committal of contempt and in this regard no special law or procedure is required. However, the question
that whether court would or would not move is dependent upon variety of circumstances and the court will
not allow itself to settle private scores or vendetta (Zahur llahi v Zulfigar Ali Bhutto, 1975).

Generally, the contempt being the matter between the court and the alleged contemnor, it is up to the court
either to take an appropriate action against the alleged contemnor or drop the matter. As such a litigant
cannot be allowed to file repetitive petitions on the same subject matter and on the same grounds (Syed
Masood Alam Rizvi v Dr. Muhammad Saeed, 2009). Moreover, a stranger has nothing to do with such
proceedings because the role of stranger as an informer would end once the court has taken cognizance of
the matter at his instance (Zahid Rasool v Muhammad Najeeb, 2001).

iv) There must be a Clear, Specific and Unambiguous direction in the Judgment / Order for
compliance

Any order or judgment must spell out details of compliance in clear, specific and categorical terms, so that
a person must know what duties or obligations were imposed upon him. Where there was indefiniteness
and uncertainty in a judgment / order or where prima facie two views are possible to be drawn then unless
it was specifically held that party was not only bound by the terms issued in a judgment / order but also had
defied such direction deliberately; such party could not be punished for contempt. The punishment for
contempt rests on clear and intentional violation of a specific narrowly drawn order and that law of the
contempt could not be used for the implementation or execution of an order because such process of court
could not be invoked in aid of a remedy where some other method of achieving desired results was
available (Sikander Hameed v Muhammad Aslam Kamboh, 2020). So, where an order was generally issued
in the writ of mandamus directing payment of salary, it was held that the same being not of absolute nature,
action against the respondents for contempt of court is not tenable (Muhammad Abu Zafar’s case, 1969 ).
Likewise, where the order of court was of such nature that it had not been directed to respondents either
collectively or individually or its terms were ambiguous both as to what was to be done and by whom, it
was held that the respondents could not be punished for contempt of court (R. v City of London
Magistrates’ Court and another, 1997).

Thus, to establish breach or contempt, it is necessary to prove that there was some specific direction and
that the contemnor has disobeyed it. So, where there is no express order, there would be no contempt. The
contempt proceedings could not be taken where violation relates to an order which was inferential,
deductive, implied and was open to debate and arguments (Qadeer Ahmad v Punjab Labour Appellate
Tribunal etc., 1990).

Whether Article 248 operates as an exemption to the Contempt Jurisdiction under Article
204 of the Constitution of 19737

In a case, where constitutional petitions under Article 184(3) of the Constitution were filed questioning the
constitutionality of the Contempt of Court Act, 2012 on the pretext that it has violated the fundamental
guarantees under Articles 9, 14, 19 and 25 of the Constitution and amounted to denial of access to justice
under Articles 4 and 10A of the Constitution as having discriminated ordinary contemnors and public
office-holders whereas the Federal Government contended that petition is not maintainable since none of
the Fundamental Right of the petitioner as private citizen has actually been infringed, it was held that
Section 3(1) of the Contempt of Court Act, 2012 is void being contrary to Articles 4, 9, 25 and 204(2) of
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the Constitution of 1973 for the reason that this enactment granted exemption to public office-holders from
contempt of court and such an exemption is violative of Article 25 of the Constitution as the court under
Article 204 has power to punish ‘any person’ for its contempt without any exception or exemption to the
public office-holder (Baz Muhammad Kakar v Federation of Pakistan, 2012). Even, the immunity provided
by Article 248 of the Constitution cannot be extended to illegal or unconstitutional acts. In this regard,
neither the Constitution nor any statute has authorized even the highest state functionary to act criminally.
Such functionary was held as bound to obey the Constitution and the law under Article 5 of the
Constitution which is considered as the basic obligation of every citizen (Masroor Ahsan v Ardeshir
Cowasjee, 1998). It is on this basis alone that even the Prime Minister was held as guilty of contempt and
was punished for imprisonment till the rising of the court without any exception claimed on the pretext of
Article 248 of the Constitution and was resultantly disqualified from being a member of the Majlis-e-
Shoora (Parliament) (Yousaf Raza Gillani’s case, 2012) & (Muhammad Azhar Siddiqui v Federation of
Pakistan, 2012).

In matters of Contempt, when an apology by Contemnor operates as a defence?

The apology though does not by itself purge the wrong committed by contemnor, yet reduces its gravity
and operates as an extenuating factor for taking a lenient and favourable view. If apology is tendered, it
would not automatically purge the contemnor unless the court is satisfied about his bona fides. However,
nature and volume of the contempt is the only decisive factor whereas pre-pondered view revolves around
the bona fides of the contemnor and satisfaction of the court about genuineness of the apology being
tendered (Masroor Ahsan v Ardeshir Cowasjee, 1998). Section 5(2) of the Ordinance of 2003 did not
envisage an automatic acceptance of an apology by an accused person and made such an acceptance subject
to satisfaction of the court regarding bona fide of the contemnor (Senator Nehal Hashmi’s case, 2018).

When a contemnor tenders an unconditional apology at the first opportunity and the court is satisfied that
his regrets and repentances are sincere, he shall not ordinarily be punished. However, this rule is not to be
invariably followed in all cases and much would depend upon the circumstances of each case. Moreover,
mere apology does not per se wipe off the gravity of the contempt. Tender of unconditional apology, in
view of peculiar fact and circumstances of the case, would not serve to purge the contemnors of the
contempt. However, in such case, degree of culpability of the contemnors varies (SuoMotu Case No.1 of
2007, 2007).

Normally, after vehemently contesting the proceedings and trying to justify an action, submission of an
apology would not be the real outcome of remorse and accordingly it was held that the same as a last resort
ought not to be considered (Masroor Ahsan v Ardeshir Cowasjee, 1998). Mere apology cannot wipe off the
gravity of contempt. Thus, following are some basic principles which the courts evolved from time to time
for accepting an apology:-

i) The apology must be unconditional and unqualified and that a contemnor should not attempt to
justify his conduct;

i) It must be offered at the earliest stage of the contempt proceedings and not at the fag-end of the
proceedings;

iii) It should not only appear but must also reflect sincere remorse;
The upshot of the above discussion is that contempt jurisdiction is required to be exercised with extreme
caution because ultimate object sought to be achieved is curative in nature and not punitive and that such

jurisdiction must be used to keep-up the majesty of law and dignity of the judicial institution (Masroor
Ahsan v Ardeshir Cowasjee, 1998) & (SuoMotu Case No.1 of 2007, 2007).
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Conclusion

The object of law of contempt in any system is not only to afford protection to the judges and to save them
from imputations but it is intended to protect the interest of the general public from an act or action of any
party or authority which has attempted to lower the authority of the court or undermined the public
confidence upon courts. At the same, contempt jurisdiction must be exercised by the courts not for their
self-aggrandizement but with extreme care or restraint while keeping in mind that such jurisdiction must be
exercised sparingly (Dr. Muhammad Tahir-ul-Qadri v Federation of Pakistan, 2013), and only where there
is a genuine need to maintain the dignity of the court.
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