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Abstract

Anti-corruption within the European Union is generally based on a double strategy: raising public
awareness about the problem has increasingly become over the recent years one of the top priorities in the
anti-corruption field. Besides and in order to enhance public participation in the fight against corruption,
the Advocacy and Legal Advice Centre (ALACs) have become over the last years an important instrument
of both citizens empowerment in general and anti-corruption in particular. ALACs enable direct
engagement of citizens in the fight against corruption and empower both victims and witnesses of
corruption and provide channels for their grievances. The paper provides first a short introduction into
ALACs as an important anti-corruption tool. On the basis of results generated in the frame of the EU-
funded research project “ALACs: the paper focuses on the issue of whistleblowing as well as on protection
of whistleblowers as a condition sine qua non for a more effective fight against corruption. This issue is
seen and analysed in close relationship to codes of conduct in public administrations and companies.
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Introduction

It should be first of all stated, that as a matter of fact tackling the phenomenon of corruption is often
primarily viewed as a matter of mostly political-administrative action. However, this approach hardly
matches the problem. It is after at least two decades of anti-corruption efforts evident that citizens’
participation and the values of integrity, accountability and transparency are crucial components in the fight
against corruption. For societal initiatives a “bottom-up” anti-corruption perspective and a shift in focus on
the socio-cultural underpinnings of corrupt conduct in designing policies are crucial in order to strengthen
citizen participation (Téanzler, D., Maras, K., Giannakopoulos, A., 2012). This novel approach can be
demonstrated in relation to civil society actors engaged in anti-corruption activities such as the ‘Advocacy
and Legal Advice Centres’ (ALACs) run by the NGO Transparency International (TI) in many countries
around the world. ALACs are indeed an efficient anti-corruption regime based on a new model of co-
operation between citizens and civil society actors. The first Advocacy and Legal Advice Centres were
started in 2003 on a pilot basis by three National Chapters of Transparency International in Eastern Europe
— Bosnia and Herzegovina, FYR Macedonia and Romania. Surpassing all early expectations, since then the
ALAC model has taken off and is one of the most dynamic new anti-corruption instruments worldwide. It
is also highly results driven and cost-effective. There are now over 60 ALACs throughout the world,
although the majority are still in Eastern Europe and the Former Soviet Union. ALACs have received to
date tens of thousands of calls, visits and contacts from citizens in view of corruption cases (Elers, B,
Giannakopoulos, A., Ténzler, D., 2010). In Europe, where anti-corruption policies have been a key
governance condition on accession to the European Union, ALACS are seen as constructively mobilising
both direct citizen action and effecting civic participation through the advocacy of the ALACs (Elers, B,
Giannakopoulos, A., Ténzler, D., 2011).
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The ALACs provide legal advice and assistance to victims and witnesses of corruption. ALACs help
citizens pursue corruption-related complaints, encouraging them to come forward. The sheer diversity of
cases and people who use the centres — from the unemployed to entrepreneurs, from pensioners to business
people — demonstrates the pervasive nature of corruption. ALACs observe strict client confidentiality. By
using information gained from cases (either individual cases or common themes running through a variety
of cases observed), the ALACs are then able to advocate for reform based on very concrete evidence. Cases
range from small bribes to grand corruption involving hundreds of millions of dollars or Euros. They
involve issues of public procurement, abuse or misuse of public assets, privatisation, environment,
judiciary, health, education, customs and planning and development inspectorates. Many significant
changes have already been effected by ALACS, including for example, introduction of whistle-blower laws
in Romania, new administrative procedures for inspections and licenses in the Czech Republic. ALACsS,
working in the TI multi-stakeholder tradition, aim to create dialogue, informal feedback, and working
partnerships with government institutions charged with anti-corruption. In a nut-shell, ALACs seek to
translate citizens’ concerns on corruption into structural changes for better local and national governance
(Giannakopoulos, A., Keller-Herzog, A., Ténzler, D., 2008). Thus, it becomes obvious that ALACs are not
conceptualized as a “crusade-like” but as a management anti-corruption tool which exclusively provides
legal advice on corruption cases to citizens and pushes for structural change through targeted advocacy
campaigns. While one of the initial scopes of an ALAC is indeed to raise public awareness about
corruption it, however, follows an advocacy strategy which mainly consists in a value-oriented alliance
with diverse interest groups, working for consensus rather than criticism and conflict. ALAC staff and
activists are highly qualified and offer their expertise in the areas of case advocacy and policy advocacy.
This professional, serious approach not only creates citizen trust, but also wins respect from representatives
of the state in the legislative and executive branches. Accordingly, the working definition of advocacy by
TI comprises of critical but constructive engagement with all stakeholders in state and society.

Comparative Results of the “ALACs”-Project on Whistleblowing*

Whistleblowing and whistleblowers legal protection became over the last few years a worldwide
increasingly important issues.? Whistleblowers are those informants whose revelations help make public
abuses encountered in their professional activity, in government or in business. These abuses typically
result in especially dramatic disclosures of intolerable misconduct which threatens the public good. This
group of informants is invaluable for TI’s work, since the information they supply opens up serious cases
of corruption to public scrutiny. Despite the great value placed on cooperation with whistleblowers in any
general strategy for anti-corruption measures, this aspect is emphasised differently in different countries.
The following comparative results are based on a closer analysis of the case studies of the ALACs in
Azerbaijan (AZ), Bosnia-Herzegovina (BiH), Romania (RO) and the Czech Republic (CZ) Except for
Romania, none of the countries studied here have a law to protect whistleblowers. In Azerbaijan, the almost
exclusive focus of ALAC’s work is on the petty corruption which defines daily life for so many
Aczerbaijanis, so the whistleblower aspect of their work is barely considered. Persons coming to use ALAC
services in Azerbaijan are victims of pervasive corruption. In Bosnia and Herzegovina, there is certainly

! Please see more in: Project ALACs, “Evaluation of Structure and Effectiveness of the ‘Legal Advice
Centres of Transparency International’ in Romania, Czech Republic, Bosnia and Herzegovina and
Azerbaijan and Recommendations for their Improvement”, Research report to the European Commission
within the EU-funded research project “ALACs”, FP7, 2011, at: http://www.soziologie.uni-
konstanz.de/alacs/project/deliverables/

% The main reason for that must be seen in the prominent case of the whistleblower Mr. Edward Snowden,
“a former contractor for the CIA, who left the US after leaking to the media details of extensive internet
and phone surveillance by American intelligence. Mr. Snowden, who has been granted temporary asylum
in Russia, faces espionage charges over his actions”, please see: http://www.bbc.com/news/world-us-
canada-23123964.
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great interest in whistle blowing, but it is nearly impossible for staff and activists to ascertain whether
informants really are acting as whistleblowers. In most cases it becomes evident that those who come as
whistleblowers are acting from palpable personal motives. Additionally, many corruption cases in Bosnia
and Herzegovina are linked to the close-knit organised crime networks in the constituent entities of the
republic. This means that potential whistleblowers almost always go in fearing for their lives, making
citizens much less ready to blow the whistle on behaviour they may witness. In Romania, whistleblowers
are a primary target group for ALAC staff and activists, who know that they can give important
information on spectacular cases. The Czech ALAC, going against the general trend in the ALAC project
to offer advice and consultation only, provides lawyers to represent whistleblowers in court.

These different approaches to whistleblowing are also reflected in attitudes to whistleblowers. Staff and
activists at the ALAC in Azerbaijan are, relatively speaking, perplexed by the idea of a whistleblower.
Because of the situation in the country, the idea that persons might approach the ALAC purely as witnesses
to corrupt practices rather than from personal motives is unreal to them. Staff and activists at the ALAC in
Bosnia and Herzegovina see whistleblowers in very general terms as witnesses of corruption. While aware
of the importance that TI-Secretariat in Berlin places on this group, they do not share this attitude to the
same extent. The Czechs see whistleblowers as clients just like any other victim of corrupt practices, and
will also represent them in court after examining and assessing the case. The Romanians have paid
increasingly more attention to whistle blowing, with both legislative initiatives and stringent selection
procedures for cases. Romanian ALAC staff and activists plan increased cooperation in future with
whistleblowers from the public health sector, and have already printed posters and leaflets on the topic and
distributed them in the institutions concerned.

Table 1: Different Approaches to Whistleblowing

Very Low Low Very High High

/ Witnesses of Main Target Clients
Corruption Group

/ / Whistleblower  /

Protection Act

For every ALAC, a stronger focus on cooperation with whistleblowers is recommended. Especially for
Romania and the Czech Republic widespread petty corruption is far less of a problem than high level
corruption, cooperation with whistleblowers is the indispensable precondition for a more effective fight
against corruption. A dual strategy is suggested to heighten whistleblowers’ readiness to come forward. On
the one hand, the topic must be firmly anchored in public awareness, in a way which creates lasting, long-
term positive connotations. Whistleblowing must be perceived as a positive act, i.e. as an action that
generally benefits civil society. Spectacular individual cases, suitably anonymised, might be passed to the
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media for the purpose, to steer media attention toward a positive impression of whistleblowing. On the
other hand, potential whistleblowers must be contacted within their organisations and businesses. Posters
and informational material should be distributed in suitable organisations, and works council
representatives and other trustworthy individuals should be briefed on whistleblowing and related matters.
Legal measures to protect whistleblowers should be introduced in Azerbaijan, Bosnia and Herzegovina and
the Czech Republic, following Romania's example. ALACs should advocate for a special whistleblower
protection act. The fight against corruption can’t be won without full protection of witnesses and victims of
corruption. This protection can be covered alone by a special whistleblower protection act. It starts with
secure ways of contacting and data protection.

Better Legal Protection: Frame Conditions

ALACs are often approached by whistleblowers who seek advice on corruption-related complaints.
However as stated above and as a matter of fact, in most countries whistleblowers are not adequately
protected. Their complaints are often dismissed and they face the risk of retaliation, dismissal or even
physical danger. The protection varies significantly among EU member states and is weak or even absent in
most countries. In terms of legal frame conditions towards better protection of whistlwblowers, the EU
Anti-Corruption Report® could serve as an opportunity to highlight this issue and provide recommendations
to member states on how to improve their whistleblowing frameworks, based on existing best practice.
Changes to whistleblowing legislation need to be accompanied by a wider awareness-raising on its
implications. This is important to achieve a greater understanding of whistleblowing as an effective tool for
detecting corruption, improving accountability and serving the public interest. In many countries there is a
need to promote whistleblowing as a concept, as confusion and scepticism still exists on what it entails and
its added value in relation to other issues such as witness protection. Civil society can play an important
role in changing cultural attitudes and enhancing appreciation of whistleblowing throughout society. It is
essential that the EU, together with national authorities, invest in these types of initiatives to better
communicate the changes to citizens.

Furthermore, regulations protecting whistleblowers must be seen in close relationship to codes of conduct
within public authorities and administrations. First of all, codes of conduct are not exclusively attached to
the problem of corruption. Instead, they intend to provide guidance for ethical behaviour in general. Codes
of conduct basically combine three types of behavioural guidance: a) codes of ethics, i.e. abstract principles
expressing value statements, b) codes of conduct which are aspirational and expectation values are less
abstract and more applicable to concrete situations, and c) codes of rules and regulations that codify
concrete behavioural expectations and set up disciplinary law consequences. Based on analyses carried out
in the field of codes of conduct so far, one can argue that the extensive introduction of codes of conduct
does not seem to carry the desired impact. The reason for that is located in practical defects of the self-
regulatory system of public authorities’ personnel. Prominent experts in this field argue that science
should, thus, rather pay attention not to the codes as such but to the individuals addressed by the codes.
This remark leads us to two further dimensions of codes of conduct, i.e. to the general problem of norm-
consciousness and to the principal problem of norm application.*

Regarding the first question it is still not clear if the ethical behaviour aimed-at should follow from the
internal conviction of the individual or rather from externally imposed directives? From particular parts of
the data analysed one can read out the desire for internalisation (or habitualisation) of the intended norms
and values by the individuals. But they are outnumbered by those parts which point to the individual’s
obligation to inform oneself about the rules of conduct provided by the authority as well as to distribute
them, thus evoking the idea of command and obedience (one could also speak of the opposition of

® The EU Anti-Corruption Report has been launched by the European Commission in mid-2013 and
purports a better monitoring of anti-corruption in all member states of the EU.
% In view of this issue in general highly recommended is the analysis of Demmke, C, et al., 2007.
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Linternal®“ versus ,external” social control). Favouring this idea seems to presuppose that internal
convictions are not sophisticated to an adequate degree. The general idea seems to be something like: as
long as we are not able to change the internal convictions of our officers we control their overt behaviour.
The latter is not only done by threat of punishment but also by giving advice, whereby the second moment
may be seen as some kind of link between the guidance of behaviour and of attitude, insofar one can
assume that it also intends a pedagogic effect.’

Whereas above considerations denote a principal tension within the data in general, all the following
aspects are more or less connected with the issue of guidance of behaviour. This, for example, is the case
with regard to the second question stressed above relating to the principal problem of norm application. In
order to act in compliance with norms which have not been internalised it is not sufficient that a person has
knowledge of the general norm, this norm must also be applied in concrete action situations. General
guidelines like: ,,Conduct which jeopardizes the authority’s integrity will not be tolerated on any account!”
must necessarily remain at an abstract level. Hence there is the need for a second rule. The authors of the
codes are obviously aware of this although some formulations in this context sound like the square of the
circle, for example: ,,The aspect of appropriateness ... must be appropriately applied!).

An approach to promote ethical behaviour frequently mentioned in the data is to install executives or
managers as role models. Some codes distinguish between high standards applying to the whole staff and
highest standards applying to the “Senior Officers”. Surprisingly, the according reasoning is not that
executives have to be measured by higher standards because in their position erratic behaviour has more
serious consequences as in case of the ,,common‘ employee. The strategy of providing role models reminds
at Merton’s theory of reference groups,® yet this theory presupposes that those who adept their behaviour
do so because they want to join the reference group (usually in combination with advancement) — a premise
which not seems to be the case in the field under scrutiny.

Another approach to foster ethical behaviour is to establish additional sanctioning mechanisms or instances.
Instead of leaving the sanctioning of unethical (or specifically corrupt) behaviour to governmental
institutions (insofar this behaviour is illegal) many authorities react to the accusation of ethical deficits by
threatening with own sanctions, to range from claims of recourse to dismissal. This latter aspect is close
related to the establishment of a so-called secondary norm. By this concept, the sociologist Heinrich Popitz
means a directive which does not govern how to behave in a situation afflicted with norms (primary
situation), but what must be done if such a primary norm has been breached.’ In other words, secondary
norms govern the execution of sanctions. A superior employee who, for example, knows of the breach of a
norm and gives no report breaches a norm, namely the secondary norm. A similar intention applies to the
institutionalisation of a whistleblower system.

There is an eye-catching strategy which — again referring to Popitz — can be called the installation of a
preceding norm. Most of the codes face this problem in a radical way: the rule of behaviour no longer
applies only to the corrupt act as such, rather it is extended to cases of potential corruption, that is, to all
cases where giving or accepting a gift is designed to only inspire suspicion. Such situations shall be
avoided in the forerun. The norm which was originally intended, but is hard to control (non-corruptibility),
is preceded a norm which is relatively easy to control (avoiding of situations which might evoke the
suspicion of corruption).

> For the elaboration of this as well as of the insights following below in the frame of the EU-funded
research project “ALACs” I would like to express my special thanks to Dr. Andreas Géttlich,
University of Konstanz.

6 See more in Tamotsu, S., 1955).

" Please see more in Popitz, H., 1980.
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Using a scheme of Popitz central elements of the data can be presented in a nutshell. The basic aim of all
codes is the implementation of a norm, namely of ethical behaviour within the organisation. The validity
structure of this (or in fact any) norm can be depicted by using this scheme.

In this scheme a) stands for actions which comply with the norm (behaviour validity), b) for norm-
breaching actions which are sanctioned (sanction validity), c) for breaches of the norm which are not
sanctioned although the wrongdoer is known (sanction abandonment), d) for breaches of the norm where
the wrongdoer is not identified (non-solving), and e€) means cases where the breach of the norm and the
offender remain unknown (dark figure). For reasons of simplicity the sketch assumes equal proportions
between the segments (20% each) which of course has to be adjusted to the concrete case (if one has
figures).

The analysed codes generally aim at the broadening of section a). At this they present various strategies:

e The diffusion of the codes as such can be interpreted as an attempt to directly influence a): knowing
about the norms to follow and about the application of the according rules brings about that employees
behave norm-compliant. This strategy seems to start from the assumption that in the past the required
consciousness of norms (know that) or rules (know how) was inexistent or unclear.

Further approaches assume that the establishing of norm-consciousness is not enough:

e Thus the introduction of sanctioning authorities within the organisation obviously aims at the raising of
sanction validity — breaches of norms are punished more strictly. Moreover, the consideration might be
that the raising of sanctioning pressure (b) indirectly causes the raising of behaviour validity (a).

e The introduction of a secondary norm, i.e. of an obligation to sanction which applies to certain
categories of people within the organisation, in the same way intends the raising of sanction validity,
specifically by reducing c). Deviants who get caught shall not be spared from punishment (which
might have been the case so far out of different reasons).

e The institutionalisation of an internal whistleblower system in the opposite tries to transfer cases from
the sections d) and e) — that is cases where the deviant or even the deviation remains unknown — into
the area of sanction validity (and consequently of behaviour validity).

e The idea of declaring executives as role models and to confront them with highest ethical standards can
again be interpreted as an attempt to directly manipulate a), insofar as it aims straight at the attitude of
the employees or officers.

o Finally, the establishing of a preceding norm is a special case. It intends to avoid all deviations from
the norm — that is the areas b), c), d), and e) — in the forefront by changing or expanding the regulation,
in other words by redefining a).

Seen from the standpoint of the norm-theory of Popitz, against the background of what has been said one
can state that the analysed codes intend some kind of concerted ,,barrage and that exactly because of this a
consistent strategy to really avoid corruption cannot be detected. In sum, codes of conduct are most of all
mechanisms of self-regulation. The sustainable implementation of codes of conduct presupposes their
internalisation by relevant social actors, or to put it in the context of business ethics: it presupposes the
emergence of a professional habitus. After all, the success of codes of conduct is not an administrative or
technical but indeed a complex educational and cultural issue finally depending on the individual’s
consciousness and self-reflexion.
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